However, there is nothing of record here that suggests that Mr. Cooley
directed his remarks to his "co-workers". Further, the .only witness
to the one-sided telephone conversation was Mr. Smock. He testified
that the telephone conversation lasted only a few minutes, and that the
use of profanity by Mr. Cooley stemmed from his reluctance to light the
dryer pilot light.  Since Mr, Chalmers did not testify, and since no
one but Mr. Cooley knows what Mr. Chalmers may have told him during that
phone conversation, I have no way of knowing whether Mr. Chalmers' may
have also said something to further provoke Mr. Cooley.

Respondent's conclusions that Mr. Cooley used "vile", "foul", and
"abusive" language obviously is based on what Mr. Chalmers may have told
Mr. Bentgen.  There is no evidence or testimony that Mr. Cooley used
this sort of language towards Mr. Bentgen or any other company official,
and Mr, Cooley, as well as Mr. Smock, indicated that the cursing was
directed at the method of lighting the dryer rather than at Mr. Chalmers
personally.  Considering the circumstances under which Mr. Chalmers
left his employment with the respondent, and absent his testimony, there
Is a strong inference that Mr. Chalmers may not have been too enchanted
with Mr, Cooley as an employee and may have said something to provoke
Mr. Cooley's outburst.

After careful consideration of the record adduced here, I conclude
and find that the use of profanity by Mr,-Cooley during the telephone
conversation in question was the direct result of his being required
to light the dryer with a burning piece of paper, an act which I have
found Mr. Cooley reasonably believed was unsafe.  In these circumstances,
I agree with MSHA's assertion that the use of profanity by Mr. Cooley
was part of the protected work refusal itself, and I conclude and find
that this was the case at the times the words were spoken on May 2, 1980,

While it may be true that Mr. Cooley may have bid off the job of dryer
operator and decided not to pursue that job at the conclusion of his week of
training, the fact is that what prompted his discharge was his refusal
to, assist in the lighting of the dryer with a burning piece of paper, a
task that had been assigned to him on May 2, 1980, by his foreman. The
purported basis for Mr. Cooley's discharge was his refusal to follow his
supervisor's order to light the dryer with a burning piece of paper,
the use of foul language towards this same supervisor over this work refusal,
and Mr. Cooley's past disciplinary record with the respondent. Mr. Bentgen
testified that he considered the use of foul language and the refusal
to perform the assigned task to be acts of insubordination and that
Mr. Cooley would have been fired anyway even if he had carried out the
instructions to light the dryer. Mr. Bentgen reasoned that since Mr, Cooley
had a prior record of work refusal and insubordination, and since he
was on probation for these prior offenses at the time of the dryer incident,
his discharge was justified.  However, since I have concluded that the refusal
to perform the assigned job task and the use of profanity were protected
activities, they do not constitute acts of insubordination warranting a
discharge under the Act,  This being the case, Mr. Cooley's prior work
record is not controlling.

1047e also communicated it  to safety director
